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INSIDE THIS ISSUE

This first edition of Family Support News for 2010 contains a summary of a
decision out of the Second District Court of Appeal where the court ruled that
California had jurisdiction to award child support under UIFSA even though the
child’s home state was Japan (Richardson v. Richardson). You can also read about
Anastasi v. Knowles where the Third District Court of Appeal addressed the issue of whether the full
value of community property shared between an obligor and his new spouse should be used when
calculating child support. The court concluded that it was only allowable in cases where not doing so
would cause the child to suffer extreme hardship. In Cabral v. Martins, the First District Court of
Appeal discusses the anti-SLAPP and child support evasion statutes in a case where the mother filed a
lawsuit against the attorneys who represented her ex-husband and his family in a probate matter. In a
case out of Kansas, Dia v. Oakley, the Kansas Court of Appeals ruled that the father lost his right to
contest whether Germany had personal jurisdiction over him when he failed to raise the issue at the
lower court level during the registration process of the German order.

In international news, Mary Dahlberg provides information on how to handle a direct application
from a parent residing outside the U.S. We have also included the full text of a new “Dear Colleague”
letter from the Office of Child Support Enforcement concerning certified copies of orders to Canadian
provinces and territories.

As another new year begins, it presents a great opportunity to start fresh and reevaluate priorities.
We hope your new year is happy, healthy, and rewarding. Best wishes to you and your family.
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SUMMARY OF
/ COURT DECISIONS

CALIFORNIA COURTS OF
APPEAL

California Had Jurisdiction Despite Not
Being Home State of Child

Robert Richardson v. Tomoko Richardson
(2009) 179 Cal.App.4th 1240; 102
Cal.Rptr.3d 391.

Tomoko Richardson appealed the lower
court’s decision that it lacked jurisdiction to
award child support because the Richardsons’
child lived in Japan, not California. The 2DCA
reversed the child support portion of the divorce
judgment and remanded for further action.

Tomoko and Robert were married in
2003 and divorced in 2009. Their child was
born in 2005 and had lived in Japan with
Tomoko since 2007. Robert initiated divorce
proceedings in California, and a default
judgment was issued with no child support
assigned because the lower court found it lacked
jurisdiction to award custody or child support
when the child lived in Japan. Tomoko
appealed the child support but not the custody
decision. Robert did not file a brief.

In a short and concise opinion, the
2DCA found jurisdiction over child support was
not limited by the Uniform Child Custody
Jurisdiction and Enforcement Act’s (UCCJEA)
requirement that California be the home state of
the child in order for a California court to have
jurisdiction over custody. The court noted that
child support is governed by the Uniform
Interstate Family Support Act (UIFSA), and
UIFSA only restricts California’s jurisdiction if
there was already a support petition or pleading
in the child’s home state. In this case, there was
nothing in the record to indicate that a Japanese
support order had ever issued. Therefore,
UIFSA did not limit the trial court’s jurisdiction
over child support in this case. The 2DCA

remanded the case back to the lower court for
further proceedings concerning the child support
portion of the order. The rest of the judgment
was affirmed.

Current Wife’s Portion of Investments
Cannot Be Used to Calculate Child Support
Elizabeth Anastasi v. Thomas Knowles (2009)
178 Cal.App.4th 35; 100 Cal.Rptr.3d 199.

Knowles appealed the trial court’s
decision to increase his child support obligation.
The 3DCA reversed.

Knowles and Anastasi have one child
and equal custody of him. Prior to December
2005, Knowles was a ranch manager and an
equal partner with his parents in Knowles
Ranch. In December 2005, Knowles stopped
working for the partnership and started a
commercial charter aircraft business. It was not
a profitable venture, and Knowles made very
little income. As a result, when Anastasi
requested an increase in Knowles’s child
support obligation, the court imputed income to
Knowles based on his earnings with Knowles
Ranch. The court also used the full amount of
returns on investments made by Knowles and
his current wife, even though 50 percent of
those investments belonged to the wife and not
Knowles. In November 2007, based on these
figures, the court increased Knowles’s monthly
child support from $506 to $1,557. The court
concluded that there was “no statutory or case
law . . . that stands for the proposition that
capital gains . .. should be divided for support
purposes with a new spouse, making half of it
unavailable for child support.” Both Knowles
and Anastasi appealed, but the court only
published that portion of the opinion dealing
with the increase in Knowles’s child support
obligation.

The 3DCA addressed Knowles’s
objection to the lower court’s use of the full
amount of the community property brokerage
account and real estate development investment
when calculating his child support obligation.
The court noted that prior to 1994, courts did
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have the authority to consider a new spouse’s
income. Now, however, Family Code section
4057.5 expressly prohibits the use of a new
spouse’s income except in very limited
circumstances. The limited circumstances were
outlined in In re Marriage of Wood (1995) 37
Cal.App.4th 1059; 44 Cal.Rptr.2d 236, where
the appeals court concluded that a new spouse’s
income should only be considered if not doing
so would mean the child would suffer extreme
and severe hardship. In this case, there was no
finding of extreme or severe hardship on the
child if Knowles’s new wife’s portion of the
investments was not included as income. The
court then addressed Anastasi’s contention that
Family Code section 4008 allows the court to
include community property in its child support
calculations. The 3DCA pointed out that while
section 4008 allowed “the obligor’s parent’s
community interest in the income of the
subsequent spouse to be looked to in discharge
of the child support obligation,” the court was
not allowed to use the new spouse’s community
income in calculating the child support
obligation. The lower court’s order modifying
Knowles’s child support obligation was
reversed and remanded for further proceedings.

Anti-SLAPP and Child Support Evasion
Statutes
Tammy Cabral v. Edward Martins (2009) 177
Cal.App.4th 471; 99 Cal.Rptr.3d 394.

Tammy Cabral filed an action against
her ex-husband James Cabral, as well as his
siblings Mary and Joseph, and their attorneys
alleging that they helped James evade his child
support obligation through modification of their
mother Edwina Cabral’s estate plan. The court
granted defendants’ motions to strike under the
anti-SLAPP (strategic lawsuit against public
participation) statute, and Tammy appealed.
The 1DCA affirmed.

Tammy obtained a judgment against
James in 1998 for a considerable sum of unpaid
child support. In 2005, Edwina hired attorney
Edward Martins to modify her estate plan from

one that divided her estate among all three of
her children equally to one that disinherited
James and left two-thirds of the estate to Mary,
and one-third to Joseph. Edwina died shortly
after the change was made, and Martins lodged
the revised will with the probate court. Six
months later, Tammy sued the Cabral family
alleging, among other things, that they
fraudulently transferred James’s share of the
estate to Mary. In 2006, Mary and Joseph’s
demurrer was sustained without leave to amend.
Tammy appealed, and in 2007, the IDCA
reversed in part, finding that Tammy should
have been permitted to amend her complaint to
include a constructive trust cause of action
against Mary. While the appeal was pending,
Tammy filed a will contest and a creditor’s
claim regarding Edwina’s estate. In 2007,
Tammy filed the instant complaint with the
same allegations as the 2005 fraudulent transfer
action, but this time she also included the
attorneys who represented the Cabral family in
the other proceedings. In her complaint,
Tammy argued that these attorneys violated the
child support evasion statutes (Civil Code §§
1714.4 and 1714.41) because they assisted
James in avoiding his obligation by transferring
or concealing his assets. In response, all the
respondents, except for James, filed motions to
strike under the anti-SLAPP statute (Code of
Civil Procedure § 425.16). All the motions
were granted by the trial court in 2008. Tammy
appealed. (Note: While this appeal was
pending, Tammy reached a settlement with
Mary and Joseph that included dismissing them
as respondents. James did not enter an
appearance in the trial court and is not a party to
this appeal. Thus, this opinion addresses only
the attorney respondents.)

The 1DCA first determined that Tammy
bore the burden of establishing a probability that
she would prevail on the merits on her cause of
action. The attorney respondents argued that
their actions in revising, effectuating, and
defending Edwina’s revised will did not
constitute “helping to hide or transfer assets of
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the child support obligor” because James did not

have a right to inherit from his mother and thus
her estate was not an asset of his. The IDCA
agreed with this argument but noted that
Tammy also alleged that Edwina did not
actually disinherit James, but merely made it
look like she had in order to keep Tammy from

taking his inheritance for child support he owed.

In theory, the defense of Mary by the attorney
respondents could support a claim that they
assisted Mary and James in hiding the money
from Edwina’s estate that Mary agreed to hold
in constructive trust for James. However, the
child support evasion statutes were enacted
more than a year after Edwina’s estate plan had

been revised, and the statutes are not retroactive.

Thus, the attorney who assisted with the
revision of the will could not be held
accountable under the child support evasion
statutes. With regard to the attorney
respondents’ subsequent actions, the IDCA
found that these activities were absolutely
protected by the litigation privilege under Civil
Code section 47, subdivision (b). The court
pointed out that the purpose of the child support
evasion statutes, according to the Assembly
report, was “to encourage individuals and
businesses to not engage in the underground
economy while getting thousands of children
and parents the child support money that these
families are owed.” A finding that the attorney
respondents’ actions were protected under
section 47, subdivision (b), would not have any
effect on the purpose of the child support
evasion statutes. Finally, the court noted that
applying the child support evasion statutes to
work done by attorneys would deter attorneys
from representing child support obligors and
would lead to unfair access to legal
representation in family law matters. The
IDCA affirmed the order granting the attorney
respondents’ motion to strike under the anti-
SLAPP statute.

CASES FROM
OTHER
JURISDICTIONS

Daughter’s Petition for Support From
Mother Was Request for New Order
Kaitlin Clarke v. Connie Clarke (N.Y.A.D.
2009) 889 N.Y.S.2d 766.

Kaitlin Clarke appealed the trial court’s
decision to dismiss her petition for child support
against her mother. The New York Appellate
Division reversed that portion of the lower
court’s order.

In 1997, California issued a support
order requiring Michael Clarke, Kaitlin’s father,
to pay child support to Connie Clarke, Kaitlin’s
mother, for Kaitlin and her two siblings. Connie
and the children moved to New York, but
Michael remained in California. In 2008,
Kaitlin sought an order requiring both her father
and mother to pay support directly to her. Both
parents moved for dismissal, with Michael
claiming the New York court lacked personal
jurisdiction over him. The New York Family
Court dismissed Kaitlin’s petition finding that it
lacked subject matter jurisdiction under UIFSA
because California retained continuing exclusive
jurisdiction over the 1997 support order. Kaitlin
appealed, challenging only the dismissal of the
petition against her mother.

The New York Appellate Division found
that the UIFSA provisions did not apply to
Connie because Kaitlin’s petition did not seek to
modify the California support order, but instead
sought a new order for child support from her
mom. The court found that an order issued in
New York against Connie would obligate her to
pay support for the first time because the
California order did not address Connie’s
obligation to support her children. It only
ordered Michael to pay Connie for their support.
The appellate division remanded the matter back
to the family court for further proceedings
regarding Kaitlin’s petition to collect support
from her mother.




5 Family Support News

California Department of Justice

January 2010

German Court Lacked Personal Jurisdiction
Over Father

The Department of Healthcare and Family
Services ex rel. Sandra Heard v. Kevin Heard
(I1L App.Ct. 2009) 916 N.E.2d 61.

Kevin Heard appealed the trial court’s
registration for enforcement of a German child
support order. The Illinois Appellate Court
reversed.

In 2007, the Illinois Department of
Healthcare and Family Services (the
Department) requested registration pursuant to
UIFSA of a 2004 German child support order
against Kevin. Kevin objected to the validity of
the support order, claiming that he had not
received notice of the support order and
Germany did not have subject matter
jurisdiction or personal jurisdiction over him or
his son. In response, the Department produced
two documents showing David Harris, who was
believed to be Kevin’s brother and roommate,
was served in Peoria, Illinois, on September 9,
2004. Kevin then filed an affidavit alleging that
he and Sandra met in Germany in 1995 when he
was in the army; they married in Denmark in
1997; their son was born in New York in 2001;
and Kevin, Sandra, and their son moved to
Peoria later that year. In 2003, Sandra took
their child to Germany to visit her mother. Two
months later, Sandra told Kevin that she did not
want to return to Peoria because she was
homesick. Kevin also declared that he lived
alone in Peoria and he did not have a brother
named David Harris. A hearing was held in
2008, and the Department argued that Germany
had personal jurisdiction over Kevin under
German law because Sandra was a German
citizen. The court found that Kevin was
properly served, and Germany did have
jurisdiction over Kevin. The court ordered that
the German child support order be registered
and enforced. Kevin appealed.

The Illinois Appellate Court first
considered whether Kevin’s contacts with
Germany were sufficient to give them
jurisdiction over an Illinois resident. The court

noted that Kevin was not a German citizen, he
was not married in Germany, and his child was
not conceived or born there. Kevin and Sandra
lived in Germany for nine months as a married
couple, but at the time of their separation, the
marital home was in Illinois. The court likened
Kevin’s situation to Kulko v. Superior Court of
California (1978) 436 U.S. 84; 56 L.Ed.2d 132.
In that case, the court determined that the
appellant, a New York resident, did not avail
himself of the benefits and protections of
California law sufficient to allow that state
jurisdiction over him because he lived with his
wife and children in New York until his wife
left him and moved to California. Similarly, the
[llinois Appellate Court found that the act of
marrying a German citizen and living in that
country for nine months did not demonstrate
that Kevin had purposely availed himself of the
benefits of German law. In addition, Kevin’s
failure to support his son while he lived in
Germany with his mother did not confer
jurisdiction of him to Germany. The court
determined that Kevin’s contacts with Germany
were not sufficient to satisfy the due process
requirements. The issue of proper service was
not considered because it was not necessary.
The lower court’s order was reversed.

Failure to Raise Issue During Registration
Process Barred Right to Raise It on Appeal
Edith Dia v. Marvin Oakley (Kan. Ct.App.
2009) 217 P.3d 1010.

Marvin Oakley appealed the lower
court’s denial of his request to set aside the
registration of a German child support order
entered on the grounds that Germany lacked
personal jurisdiction over him. The Kansas
Court of Appeals affirmed.

In 1999, Edith Dia, a German resident,
obtained a default paternity judgment and child
support order against Oakley, a Kansas resident.
In 2005, Germany sent its judgment to Kansas
for registration under UIFSA. Oakley was
properly notified that the German order would
be registered unless he contested it. In his reply,
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Oakley did not check the box on the form that
indicated he was contesting the registration
because Germany lacked jurisdiction, but
instead he requested a blood test and added a
statement that he did not believe the child was
his. The matter was set for hearing in April
2005, and Oakley was in attendance. At the
hearing, Oakley contended that he did not think
he was in Germany when the child was
conceived, but he did not have his military
records with him. The matter was continued to
June 2005, but Oakley failed to attend and the
German order was registered for enforcement.
The August 2005 written order states that
“confirmation of the German order precluded
any further challenge to it.” A copy of the order
requiring Oakley to pay $100 per month toward
the $32,429 arrearage and $339 per month
toward the current child support was sent to
Oakley. Oakley then filed a motion to set aside
the order. He was asked to bring his military
records with him to the next hearing in April
2006. That hearing was continued to allow
Oakley to bring more information. At the June
2006 hearing, Oakley did not appear and his
motion was dismissed. Oakley then hired an
attorney who filed new motions to set aside the
order confirming registration due to lack of
personal jurisdiction over Oakley and because
the German order did not comply with Kansas
law. The court ruled that Oakley had failed to
timely contest Germany’s jurisdiction and could
not do so now. It also ruled that German
support orders can be registered in Kansas.
Oakley appealed.

The Kansas Court of Appeals began its
discussion by noting that UIFSA has set up “a
procedural framework” for determining how to
proceed when enforcing foreign support orders.
Oakley’s issue on appeal as to whether
Germany ever had personal jurisdiction over
him could have been raised, but Oakley did not
raise the issue soon enough and thus lost his
right to challenge jurisdiction. The court noted
that UIFSA “precludes further contest of the
order with respect to any matter that could have

been asserted at the time of registration.” The
court stated that “legal rights are often lost by
default, and Oakley lost significant rights when
he failed to attend” the June 2005 hearing. The
court pointed out that UIFSA provides a person
with several grounds for challenging registration
of a foreign order, including the jurisdictional
issue Oakley was now raising. However, once
the order was confirmed and registered, no
further challenges in Kansas would be heard.
Oakley’s argument that it was unconstitutional
to deny him the right to challenge jurisdiction
was found to be without merit because Oakley
had the opportunity to contest the validity of the
German order in Kansas before it was
registered, but he failed to do so. In addition,
Oakley may have the right to challenge the
validity of the judgment in Germany if German
law allows it, because nothing in UIFSA
prohibits someone from contesting a judgment
in the issuing state. Finally, the Kansas Court of
Appeals ruled that the Kansas court was correct
when it recognized the German order because
the Kansas Attorney General had declared that
Germany had reciprocal provisions to those in
Kansas for the enforcement of support orders.
Despite the fact that the declaration was made in
1992 under URESA, the Court of Appeals found
that the declaration remained valid under
UIFSA as well. The order of the lower court
was affirmed.

Issuing State’s L.aw Regarding Duration
Could Not Be Modified

In the Matter of Mark Epstein v. Laura
Shoshani (N.Y. App.Div. 2009) 66 A.D.3d
3014.

Laura Shoshani appealed the trial court’s
denial of her objections to the court’s decision
to grant Mark Epstein’s request to terminate his
child support obligation. The New York
Supreme Court, Appellate Division, affirmed.

Shoshani and Epstein were married in
New York and had a child in 1990. In 1991,
they moved to Pennsylvania and separated that
same year. Their divorce was finalized in 1994
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in Pennsylvania. The divorce decree
incorporated, but did not merge with, the terms
of a stipulation of settlement the parties had
signed a few months before the divorce decree.
In that stipulation, Epstein agreed to pay support
until their child graduated from high school or
reached 18, whichever came later. Epstein and
Shoshani also agreed to pay the costs of higher
education according to law. After the divorce,
all the parties moved back to New York. In
1996, Shoshani requested an upward
modification of support in New York, and she
and Epstein entered into another stipulation
where Epstein agreed to the increase. In 2003,
Shoshani asked for another increase, again in
New York. In 2004, the trial court vacated the
1996 stipulation and instead increased Epstein’s
child support by modifying the initial
Pennsylvania stipulation of 1994. In 2008,
Epstein sought to terminate his child support
obligation because their child was now 18 years
old and had graduated from high school.
Shoshani opposed the motion, arguing that New
York now controlled the duration based on the
2004 modification, and New York required
payment of child support until the child was 21.
The lower court granted Epstein’s motion and
terminated his child support obligation.
Shoshani’s objections were denied. Shoshani
appealed.

The New York Appellate Division first
addressed Shoshani’s contention that because
New York issued an order in 2004 modifying
Epstein’s child support amount, then all aspects
of the order would be modified, including
duration, to make it compliant with New York
law. The court disagreed with her argument,
noting that UIFSA expressly stated that a
modifying state cannot change “any aspect of a
child support order that may not be modified
under the law of the issuing state.” Here,
Pennsylvania law did not require child support
after a child reached adulthood and thus New
York would not be able to modify that portion
of Epstein’s child support obligation. The court
found that the wording of the stipulation

regarding higher education only stated that
Epstein agreed to pay “according to law” and
Pennsylvania’s law does not require it. The
lower court’s termination of Epstein’s child
support obligation was affirmed.

Mississippi Lacked Jurisdiction to Modify
New Hampshire Order

Gregory Patterson v. Tara Patterson (Miss.
Ct.App. 2009) 20 So.3d 65.

Gregory Patterson appealed the lower
court’s decision to hold him in contempt, award
$22,500 to his ex-wife Tara, and modify the
terms of the original divorce decree. The
Mississippi Court of Appeals affirmed in part,
and reversed and rendered in part.

Gregory and Tara were married in 2002
and divorced in New Hampshire in 2004. They
have one son. After the divorce, Tara moved to
Mississippi and Gregory moved to Texas and
then to California. In the final divorce decree,
Tara was awarded physical custody of their son,
and Gregory agreed to pay $969 a month in
child support, as well as $1,000 a month for a
three-year period to compensate Tara for giving
up her interest in their home. This
compensation would be void if Tara restricted
access by Gregory to their son. Since the
divorce, Gregory regularly paid his child
support, but had paid only $18,000 of the
$36,000 he owed Tara for the house. In 2006,
Tara requested that Mississippi enroll the New
Hampshire divorce decree. Gregory did not
appear, and the court granted her petition. In
2008, Tara filed a motion for contempt alleging
that Gregory owed her $18,000 for the house
and had failed to provide medical insurance or
to pay one-half of the medical costs for their
son. Gregory was personally served, and he
filed an answer. He also filed a motion for
dismissal and summary judgment, arguing that
the court lacked jurisdiction to rule on the New
Hampshire judgment. The court denied his
motion to dismiss. The matter was continued,
and Gregory failed to appear at the next hearing.
The court found Gregory to be in willful
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contempt and ordered him to pay $18,000 for
the house, $1,900 for his half of his son’s
medical bills, and $2,600 in attorney fees for a
total of $22,500. The Mississippi court also
modified the New Hampshire decree to require
that Tara maintain insurance for their son, with
Gregory paying all of their son’s health care
costs not covered by the insurance. Gregory
appealed.

On appeal, Gregory argued that, under
UIFSA, the Mississippi court lacked jurisdiction
to modify the New Hampshire decree because
he did not live in Mississippi and did not
consent to its jurisdiction. The Mississippi
Court of Appeals agreed with him. The court
found that because Tara was a resident of
Mississippi she could not seek modification of
the New Hampshire decree in Mississippi.
Thus, the Mississippi court lacked jurisdiction
to modify the decree concerning health
insurance and health costs. With regard to the
contempt finding, the appeals court found no
abuse of discretion. The court determined that
Tara’s failure to answer the phone on some
weeknights when Gregory called did not
constitute restricted access to his son under the
language of the divorce decree, and Gregory’s
claim otherwise was without merit. The appeals
court also ruled that $400 of the amount listed
as medical bills was not supported by the
evidence, so Tara’s award was reduced to
$22,100. All other aspects of the lower court’s
decision were affirmed.

PRESUMED
FATHER

Presumption Not Rebutted by Father’s
Failure to Maintain Contact With Children
Inre J.O. et al. v. Martin O. (2009) 178
Cal.App.4th 139; 100 Cal.Rptr3d 276.
Martin O., the alleged father, appealed
the trial court’s ruling that he was not a
presumed father. The 2DCA affirmed in part,
reversed in part, and remanded with directions.

Martin O. is the alleged father of three
children who were removed from their mother’s
custody as a result of allegations of physical and
sexual abuse of the oldest by the mother and
stepfather. The children were placed in foster
care because their mother’s relatives could not
offer suitable homes. The mother identified
Martin O. as the father, and advised the
caseworker that he was living in Mexico. When
Martin O. was contacted, he said he was the
father of the three children, but that he and their
mother were never married and he broke off
their relationship when she became involved
with her current husband. The children’s birth
certificates listed Martin O. as the father, and a
questionnaire filled out by the mother stated that
she and Martin O. had been living together at
the time of the children’s births. Prior to his
departure from California to Missouri and then
to Mexico, Martin O. had openly accepted the
children as his own. He had expected the family
to follow him to Missouri, but the mother did
not relocate as planned. After a hearing in
August 2008, the court ruled that although
Martin O. had established a presumption, it had
been rebutted because “he had not had contact
with the children or provided financial support
for many years.” Martin O. appealed the denial
of his presumed father status, the finding that
the court had jurisdiction over his children, and
the court’s failure to comply with the Indian
Child Welfare Act.

The first isssue before the 2DCA was
whether Martin O.’s failure to care for his
children in recent years warranted rebuttal of the
presumption of paternity he had established by
showing he had received the children into his
home and openly held them out as his children.
The court pointed out that the Supreme Court
has repeatedly admonished courts against
rebutting a presumption of parenthood where
the end result leaves a child with less than two
parents. In this case, the children, the mother,
and Martin O. all considered him to be the
children’s father. In addition, his name was on
the birth certificate and he supported them for
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several years prior to and for a time after he
moved to Missouri. The 2DCA noted that
Martin O.’s lack of support in later years might
have been sufficient to rebut a presumed father
presumption if there was another father vying
for custody of the children. Since that was not
the situation in this case, the lower court’s
decision was reversed. However, the 2DCA did
find that jurisdiction by the court over

Martin O.’s children was appropriate under
Welfare and Institutions Code section 300(g),
because Martin O. failed to provide financial
support to his children for more than eight years
and had been in contact with them only
sporadically since he left California. The 2DCA
noted that even after he was made aware that his
children were being placed in foster care,
Martin O. did not attempt to contact the
Department of Children and Family Services to
present a plan for their care. On remand, the
court was instructed to declare Martin O. a
presumed father and to make inquiries regarding
Martin O.’s Indian ancestry as required by the
Indian Child Welfare Act.

=
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H.R.2979

S.1309

Summary: These bills seek, among other
things, to require the U.S. Secretary of Health
and Human Services to award grants to state
child support agencies for programs designed to
assist noncustodial parents with barriers to
employment and a history of nonpayment to
enable them to pay their child support
obligation.

Status: In June 2009, H.R.2979 was referred to
the Ways and Means, Education and Labor,
Energy and Commerce, and Agriculture
Committees, and S.1309 was referred to the
Committee on Finance.

S.1859

Summary: Called the Child Support Protection
Act of 2009, this bill seeks to reinstate federal
matching of state spending of child support
incentive payments.

Status: In October 2009, this bill was referred
to the Senate committee, then referred to the
Committee on Finance.

NEW “DEAR
COLLEAGUE”
LETTER

Below is the new “Dear Colleague”
letter, “Certified Copies of Orders to Canadian
Provinces and Territories” (DCL-09-30):

“Canadian child support officials have requested
that the Office of Child Support Enforcement
notify States about a case processing issue
involving United States-Canada cases.
Provinces and territories need three certified
copies of support orders established in the U.S.
in order to process a child support case
effectively in their jurisdictions.

“While the provincial and territorial
Inter-Jurisdictional Support Orders Acts require
only one certified copy per request, ultimately
three copies are needed to process the case
expeditiously. For example, in some provinces
and territories, copies are needed for the Court
Clerk, Justice Department, and the Maintenance
Enforcement Program.

“Some provinces and territories report
having difficulty obtaining even one certified
copy of an order in some cases. Without a
certified copy of an order, Canadian provinces
and territories may not be able to register the
order for enforcement or disburse funds
received from the payor.

“If you have questions or need additional
information, please contact Anne Miller at
anne.miller@act.hhs.gov. Thank you for your
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efforts to ensure that children involved in
international cases receive child support.”

This document can be found on the
OCSE website at the following link:
http://www.acf.hhs.gov/programs/cse/pol/DCL/
2009/dcl-09-30.htm .

/7, INTERSTATE AND
@& v INTERNATIONAL

By Mary Dahlberg

Direct Applications From Foreign Residents

When a local child support agency
(LCSA) receives a direct application from a
custodial or non-custodial parent residing
outside of the United States, the LCSA must
accept the application on the same day it is
received. (CSS Letter 05-19; 45 C.F.R.
303.2(a)(3).) The case record must be
established within 20 days of receipt of the
application. (CSS Letter 05-19; 45 C.F.R.
303.2(b).) The LCSAs are required to provide
services to anyone who has filed a proper
application for services. (PIQ 99-01; 42 U.S.C.
654 (4)(A)(i1).)

If the applicant resides in a non-
reciprocating country, some provisions of the
Uniform Interstate Family Support Act (UIFSA)
may not apply. Remember that UIFSA is
cumulative, not exclusive. (Family Code
section 4903.) When a specific process under
UIFSA is not available, general civil law
supports establishment of support orders,
obtaining evidence abroad, and recognition of
another country’s support order. There are also
international treaties to help obtain evidence or
service of process in another country. These
treaties generally apply whether the other
country is a reciprocating or non-reciprocating
country.

Most international cases can be handled
using the same processes as any other interstate

case. If you run into problems, please contact
Mary Dahlberg (Mary.Dahlberg@doj.ca.gov) or
one of her colleagues at the Attorney General’s
Office. They can help you work through the
logistics of foreign treaties and processes that
are unfamiliar.

Payments Received for International Cases

When setting up the financials for a case,
please be sure the address to send payments is
correct. In several countries, the check must be
payable to the custodial parent, but mailed to the
Central Authority. In other countries, the check
must be payable to the Central Authority and
mailed to the Central Authority. Here are a few
examples:
(1) Cases from Germany can be received from
either the German federal government,
Bundesamt fiir Justiz (Justice Department), or a
non-governmental agency, Deutsches Institut
fur Jugendhilfe und Familienrechte (the German
Institute for Youth Human Services and Family
Law). Payments must be payable to the correct
agency and sent to that agency. Cases from the
Bundesamt fiir Justiz (Federal Office of Justice)
always begin with AUG. Case numbers
beginning with "P" are from the German
Institute.
(2) Payments to Switzerland must be made
payable to the cantonal authority and mailed
there. As of this newsletter, the addresses for
each cantonal authority are not available
automatically, so it is very important that the
payment information be entered correctly when
opening the case.
(3) For the Republic of Ireland, checks must be
made out to the custodial parent, but mailed to
the Central Authority.

These are just a few of the differences
among our international partners. Please keep
this in mind when working international cases.
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Update on the Convention on the
International Recovery of Child Support and
Other Forms of Family Maintenance

On November 17, 2009, the Senate
Foreign Relations Committee approved the
Hague Family Maintenance Convention. The
committee report on the Hague Family
Maintenance Convention was submitted to the
Senate on January 22, 2010.

It is expected that the implementing
legislation will require all states to enact UIFSA
2008 by a specific date, allowing about two
years for all states, because some legislatures
meet only once every two years. UIFSA 2008
incorporates all of UIFSA 2001 and adds the
provisions necessary under the new convention.

o NEW
COMMISSIONER
AT OCSE

Vicki Turetsky is the new Commissioner
for the Office of Child Support Enforcement
(OCSE) in the U.S. Department of Health and
Human Services Administration for Children
and Families. Ms. Turetsky will oversee the
child support program operated by each state
and by several tribes.

Ms. Turetsky brings more than 25 years
of experience as a public administrator and
advocate for low-income families. She is an
expert in family policy, and she has been
instrumental in efforts to establish realistic child
support policies that encourage fathers to be
active in their children’s lives. Prior to her
appointment with OCSE, she served as the
Director of Family Policy at the Center for Law
and Social Policy, where she specialized in child
support, responsible fatherhood, and prisoner
reentry policies.

NEW
RESOURCES
AND TRAINING

Not surprisingly, the California Child
Support Director’s Association (CSDA) is again
providing more resources for child support
professionals. They have scheduled the first
ever National Child Support Attorney College,
and will publish the 2010 edition of the Child
Support Interjurisdictional Sourcebook
(formerly called the Interstate Sourcebook).

The National Child Support Attorney
College is scheduled for April 26-29, 2010, at
The Westin in Costa Mesa, Orange County,
California. Approximately 20 Continuing Legal
Education (CLE) credits will be available to
attendees. The college curriculum will be
developed and presented by local, state, tribal,
and national experts, including the U.S. Office
of Child Support Enforcement Commissioner,
Vicki Turetsky. Training will focus on
enforcement, establishment, early intervention,
best practices, interjurisdictional practice, and
judicial issues. Special courses will also be
available for supervising/managing attorneys.

In addition to an incredible networking
opportunity, the college promises to provide a
broad and unique learning experience on a
national scale.

The Interstate Sourcebook has been
renamed the Child Support Interjurisdictional
Sourcebook because it covers so much more
than interstate issues. It includes an overview of
the history of interjurisdictional child support
enforcement from pre-URESA through today,
and case summaries organized by issue. In this
edition, there will be sections on tribal cases and
international cases. The 2010 Interstate
Sourcebook will be released in April 2010 at the
National Attorney College. This publication
will be provided to attendees of the conference
and will be on sale to the public soon thereafter.
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Two other publications of interest to
child support professionals will also be available
in 2010, including a supplement to the 2009
Cases of Interest. Like last year’s Interstate
Sourcebook Supplement, the Cases of Interest
Supplement will be an update of case
summaries from important child support cases
in 2009. In March, the 2010 Child Support
Attorney Sourcebook will be available. This
publication is a quick reference guide covering
the major issues an attorney will face in court.
It is an invaluable resource for all attorneys.

For more information on the National
Attorney College or the CSDA publications,
check the CSDA website at www.csdaca.org.

CHILD SUPPORT
IN THE NEWS

NATION: The results of a survey conducted
by the U.S. Census Bureau in conjunction with
the Department of Health and Human Services
Administration for Children and Families for the
year 2007, revealed that only 46.8 percent of
those owed child support received the full
amount. The survey also showed that about
one-quarter of parents who were owed child
support received nothing at all. The report
determined that of the $34.1 billion of child
support owed, 62.7 percent was reported as
received. The research also found that child
support makes up 47.9 percent of the total
income of low-income custodial parents, and the
average child support payment is about $280 per
month. This report focuses on child support that
custodial parents reported receiving from
noncustodial parents, as well as other types of
support, such as health insurance and noncash
assistance. For further details, Google Custodial
Mothers and Fathers and Their Child Support:
2007.

ALABAMA: The Alabama Supreme Court has
set a legal precedent in the state by ruling that
child support payments are not automatically
extinguished when parental rights are
terminated. The court's ruling reversed the state
civil appeals court that had held that a parent
who loses rights to a child no longer has a
responsibility to pay child support. The
Supreme Court (split 6-3) said parental neglect
could be rewarded if child support would no
longer have to be paid. In dissent, Justice Glenn
Murdock said the issue was one that the
Legislature should address and that the new
legal standard could create uncertainty in the
child welfare system. (Inre M.D.C. v. K.D.
(Ala. 2009)  So.3d _ [2009 WL 3152233
(Ala.)].

FLORIDA: Beatrice Hernandez, a former
dancer at a strip club, says David Dueppen, a
Catholic priest, is the father of her baby
daughter, and she has the DNA test to prove it.
Hernandez states that she and Dueppen engaged
in a seven-year affair after they met at a club
where she worked. Dueppen is on leave from
his associate priest position. The archdiocese
paid Hernandez a settlement related to the affair
about three years ago. Hernandez is now
requesting child support.

ALSO IN FLORIDA: Bobby C. Billie is the
spiritual leader and medicine man of the
Independent Traditional Seminole Nation of
Florida. He is being sued for child support by a
woman who is not a Native American. This is
an unusual case because Billie’s defense is that
he is exempt from U.S. and Florida law because
he is neither a foreigner nor a U.S. citizen, but
an indigenous person living with others on their
land. The issues before the judge will be
whether his children’s need for support
outweigh Billie’s religious rights, and whether
Florida law applies to a group that is not
formally recognized by the government.
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INDIANA: The Indiana Supreme Court has
made several changes to Indiana’s child-support
guidelines. Under the new guidelines, a
custodial parent can end up paying support to
the noncustodial parent based on a worksheet
calculation balancing custody time and income.
Changes also included a reduction in the lowest
and highest amounts of child support that can be
required. The purpose behind the reduction is
the hope that reasonable levels of child support
for low-income noncustodial parents may
improve their relationship with their children.
The new guidelines also more clearly define
who pays for “controlled expenses” such as
school books and clothing.

MASSACHUSETTS: The Massachusetts
Appeals Court has refused to get involved in a
mother’s efforts to force a sperm bank to reveal
the identity of her twin daughters’ father so she
can sue him for child support. The woman was
contesting the dismissal of her 2006 motion to
compel the New England Cryogenic Center to
name the young medical student who sold his
sperm in the early 1990s. The donor signed an
agreement with the center agreeing he would
never try to find any children he may have sired
and, in return, the center would protect his
identity. A lower court judge ruled that, in
order for the donor to be responsible for paying
child support, he had to be the biological father,
consent to the artificial insemination, and agree
to support the child. The judge found that while
the woman had made her case on the first two
points, there was no evidence that the donor
consented to support the child. (Jane Doe v.
XYZ Do. (Mass.App.Ct. 2009) 914 N.E.2d 117.

OHIO: The next five Father’s Days will be
spent doing something a lot less fun than
hanging out with the kids for a dad in Ohio.
Patrick Keneavy owes $17,362 in child support.
As a consequence, the judge sentenced him to
five years of probation and a day of jail time on
every Father’s Day for five years. Keneavy will
also have to make all his support payments.

ALSO IN OHIO: The Licking County Child
Support Enforcement Agency (CSEA) put Kile
Wygle’s motorized bar stool on eBay to recoup
some of the $37,000 he owes in child support.
The engine-powered, steering-wheel-equipped
bar stool became famous locally when Wygle
crashed it while trying to make a U-turn on a
city street one night after a bout of drinking.
After learning Wygle was trying to sell his
stool, CSEA confiscated it.

SOUTH CAROLINA: Amy Engel accused
her ex-husband and a teenager of kidnapping
her from a supermarket parking lot and forcing
her into a car. The two were indicted, but the
charges were dismissed after it was learned that
she had made the story up and injured herself in
an attempt to avoid paying child support.
Earlier this year, Engel sent a text message to
her daughter’s preschool teacher stating that she
had put a bomb in the school and would blow up
the school with her daughter inside before she
would pay support.

TEXAS: Michael Berberick has confessed to
stealing over $10,000 worth of products from
his employer over the last year. Berberick is
claiming he stole the items from Sears and sold
them on the black market to pay a $1,000
monthly child support order.

WEST VIRGINIA: In a decision
consolidating two cases, the Supreme Court of
West Virginia ruled that a parent’s voluntary
relinquishment of parental rights did not relieve
him of his support obligations. In these two
cases, the fathers were accused of abuse and
neglect and agreed to give up their parental
rights. The West Virginia Supreme Court found
that both parents were obligated to support their
child until that child was placed in the
permanent legal custody of another person. The
court stated, “In light of our strong precedent
that the best interest of the child is the polar star
that guides all matters affecting children, we
hold that a circuit court terminating a parent’s
parental rights . . . must ordinarily require that
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the terminated parent continue paying child
support . ...” (Inre Ryan B.; In re Caitlyn M.
et al (W.Va. 2009) 686 S.E.2d 601

UNITED KINGDOM: Tony Nelson and the
Child Support Agency had been engaged in a
disagreement on the amount of child support he
still owed for his 19-year-old daughter. Nelson
was happy when he received a letter telling him
he was entitled to a refund. When the check
arrived in the mail, though, he was a little less
thrilled. His refund was for just one pence.
Nelson quipped, “I don't know whether to blow
the lot on women, booze and fast cars or put it
in the bank and live on the interest.” Nelson
decided to frame the check and put it on his
mantel. A spokeswoman for the Child Support
Agency said, "When an over-payment of child
maintenance is made we have a responsibility to
refund the non-resident parent in full.”
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QUARTERLY QUOTE: “There was a time
when a fool and his money were soon parted,
but now it happens to everybody." -- Adlai
Stevenson
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